Number

Fifty

Autumn Term 2011

A Governors' Journal produced by David
Sassoon for Governors of Schools associated
with Schools Support Services Ltd

This Term’s Issue

I

Editorial

If Britain is broken what can schools do to fix it?
II
III
IV
V
VI
VII
VIII
IX

X

Page

2

Securing Good Pupil Behaviour

Page

4

A Tale of Two School Governors
Governors Split on the Benefits of the Coalition’s Educational
Policies
In the News
Government Reviews Teacher Appraisal Arrangements to
Improve the Quality of Educational Provision
Model Policy for Appraising and Managing Teacher
Performance
Procedure for Dismissing Teachers under New
Capability/Disciplinary Arrangements
Legal Update
School Admissions Arrangements Subject to Further
Changes

Page

7

Glossary of Terms Used in This Issue

Page 13
Page 14
Page 20
Page

23

Page

32

Page

33

Page

40

Tel/Fax: 020 8346 3222
david_r_sassoon@yahoo.co.uk
www.governorsagenda.co.uk

If Britain is broken what can schools do to fix it?
There have been more words written and spoken in the aftermath of the police
shooting of Mark Duggan, the Tottenham gangster, on 6 August 2011 than there are
drops of water on this planet’s seas and oceans. All of us appear to have become
immediate experts on the causes of the riots with the media leading the charge
followed closely by our politicians. Even the Chief Rabbi of the United Synagogues, Sir
Jonathan Sacks, “pontificated” in the columns of The Times about our being witness to
“a real, deep-seated and frightening failure of morality”. Surprisingly, only Ronan
Williams, the Archbishop of Canterbury, appears to have remained mute.
As the dust settles, we could do with trying to listen to the still small voice and reflecting
on what went wrong and how we, in our schools, can contribute to making things
better. School staff and governors will, no doubt, remark that all this happened during
the long summer break. Were schools to have been open, things could have been
different. But would they? We will never know.
One thing I do know: Social Workers breathe sighs of relief when the summer holidays
begin because the number of child protection cases referred to them reduces
considerably. The reason? The overwhelming number of referrals is made by the
teaching and support staff of our schools.
We had a litany of causes for the riots trotted out: racism, police brutality, the consumer
society, unemployment, the small and growing underclass led by the 925,000 young
people from the ages of 16 to 24 who are not in education, employment and training
(the NEETs), poor parenting, absent fathers, the gang culture….. The list goes on and on.
What appears to have been missing from the discourse is “human free will”. Many of
the feral perpetrators who went on a rampage and descended like swarms of locusts on
inner city areas in England came from varied segments of our society – including the
educated and the employed. They ranged from a boy and a girl of 11 to a woman of 47.
Some who were hauled up in the courts were lost for words about why they did what
they did. They had a choice and they chose wrongly.
While the riots exposed the horrors of human behaviour at one extreme, it also
spawned amazing acts of courage. Tariq Haroon, the 46-year-old Birmingham father,
was one who appealed for calm when his son, Haroon, and two of his friends were run
over by hoodlums. This happened when the three were protecting the Jet garage for
which they worked. The members of the community, who cleared up Croydon and
Hackney, among other areas, were also exemplars of the good of which human beings
are capable. The nobility of the Malaysian student, Asyraf Haziq Rosli, who was mugged
but refused to blame the muggers was matchless and the public’s response in raising
money to compensate his loss and those of the losses of various shopkeepers was truly
amazing.
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The government’s task force, led by Ian Duncan Smith, the Works and Pensions
Secretary, will aim to find a panacea based on the prescription of research findings.
David Cameron, the Prime Minister, has requested the voluntary support of William
Bratton, the former police chief of New York, Boston and Los Angeles. “There will be
zero tolerance on the streets and gang culture will be targeted,” we hear ministers
trumpet. The deeper social problems will also be tackled, such as getting the NEETs
(those not in education, employment or training) back into gainful and productive living.
Schools will be the first to recognise that they have no small part to play in the scheme
of things. The government’s revised guidelines on pupil behaviour could not have come
at a more opportune time. (See page 4.) Our behaviour policies in schools must be revisited and reviewed. However, no one should engage in a knee-jerk reaction. Our
response has to be measured and effective.
To start with, the message for all our young people is that they do not only have rights
but also responsibilities and the difference between right and wrong. They have the
free will to choose between the two. Our youngsters must also know (whether or not
they comprehend Newton’s law on motion) that every action of theirs will have a
reaction. They have to stop blaming everyone else. (We constantly hear the chant: “It’s
their fault!”) Rather, they could consider what they have to do to improve their
behaviours.
There is more. If staff members are to expect moral and ethical behaviour, they must
model it first. Sadly, our politicians (by cheating on their expenses), bankers (with their
greedy snouts in the bonus troughs) and journalists (with their telephone hacking
habits) have been prime, negative models that we could have done without.
I began by stating that we have all become experts in diagnosing what went wrong and
how to put it right. I appear to have fallen into a similar trap, which I hope the reader
will forgive. The intention of this short piece is to share with school governors and staff
a few incipient thoughts about the messages we can give our children to develop into
the responsible adults. They are never too young to make a start.
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Securing Good Pupil Behaviour
(1)

Reflections on the August 2011 riots in London

The riots in London, Birmingham, West Bromwich, Bristol, Liverpool, Wolverhampton,
Nottingham, Salford and Manchester stemming from the shooting of Mark Duggan (29)
on 5 August 2011 in Tottenham have renewed our focus on the behaviour of young
people. The press reported that many of the criminal acts were perpetrated by youths
who are not quite in their teens. One boy from Romford and a girl from Nottingham –
both 11-years-old - were charged for criminal activity. Governors, headteachers and
school staff breathed a sigh of relief that the wanton destruction wreaked by youths did
not occur during the normal school term.
However, that these events happened during the summer holidays is no cause for
complacency among those in charge of the country’s education. One of our key
objectives in schools is to promote good behaviour. Judging by what we experienced in
early August 2011, we still have a long way to go to achieve this objective. When the
dust settles, we will realise that the vast majority of our youths conduct themselves in
an exemplary fashion. In December 2010, Ofsted judged that pupil behaviour was good
if not outstanding in 84.7% of our schools. It is, nonetheless, not enough; it beggars
belief that in the 21st century we witness such horrific acts being carried out by youths in
one of the most developed countries of the world.
Here are some unpleasant facts about pupil behaviour in England.
(i)

Nearly 1,000 children are suspended from schools for abuse and assault every
school day.

(ii)

Persistent disruptive behaviour accounts for nearly a third of all cases of
permanent exclusions in secondary schools.

(iii)

Major assaults on staff have reached a five-year high with 44 hospitalised owing
to serious injuries last year.

(iv)

False allegations have been made against one-in-four school staff by pupils. Onein-six had allegations made by a member of the pupil’s families.

(v)

Two thirds of teachers say bad behaviour is driving professionals out of the
classroom.

(vi)

One in four children has been bullied at school and one in five been a victim of
bullying outside of school.
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(2)

Governors’ responsibilities

So what does the law say about governors’ responsibilities?
Under Section 88(1) of the Education and Inspection Act 2006 (EIA), governors have to
ensure that policies designed to promote good behaviour and discipline among pupils
are pursued at school. Section 88(2) requires governors of a school to
(i)

make and periodically review a written statement of general principles – on
which it must consult with the headteacher, staff, parents and pupils - to guide
the headteacher in determining measures to promote good behaviour and
discipline among pupils and

(ii)

notify the headteacher and give her/him related guidance if they want the
school’s behaviour policy to include particular measures or address special
concerns.

In doing so, governors have to pay due regard to guidance issued by the Secretary of
State.

(3)

Behaviour guidance update

The government recently sent schools guidance on developing and implementing
behaviour policies. This is a much slimmer document (52 pages long) when compared
to the previous 600 pages of impenetrable direction and advice on the subject through
which schools have previously had to wade.
The guidance mentions the following.
(i)

Schools should not have a “no touch” policy. It is frequently necessary or
desirable for teachers to touch children when dealing with accidents or teaching
musical instruments.

(ii)

Teachers have the power to use reasonable force – for instance to remove pupils
who are disrupting lessons, preventing stroppy children from stomping out of
classrooms or restraining violent ones who want to damage others, themselves,
the furniture or all three. It is always good for a staff member to write up
her/his version of the event immediately after it has occurred as a defence
against future potential, malicious allegations. As wise Confucius say: “Weakest
ink is stronger than strongest memory.”

(iii)

Headteachers are permitted to search pupils without consent for items which
include alcohol, illegal drugs and stolen property.
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(iv)

Headteachers have the power to discipline pupils who misbehave off premises
and outside of school hours, especially if other pupils are being bullied or at risk
or if the school is in danger of being brought into disrepute.

(v)

Headteachers can exclude pupils for fixed terms or permanently for making false
allegations against staff members or fellow pupils.

(vi)

Schools must not automatically suspend staff members accused of using force
unreasonably where other alternatives exist.

(4)

New provisions in the Education Bill

The new Education Bill which will imminently receive the Royal Assent will
(i)

extend teachers’ powers to search pupils for any items that have, or could be,
used to cause harm or break the law and for items banned by the school;

(ii)

stop appeal panels from sending excluded pupils back to the schools from which
they were excluded;

(iii)

give teachers anonymity when facing allegations; and

(iv)

remove the requirement on schools to give parents 24 hours’ notice of
detentions.

(5)

Ofsted raises the bar on pupil behaviour

From September 2011, Ofsted began trialling unannounced monitoring visits of
satisfactory schools where pupil behaviour is a weakness, which will give all of us a
clearer picture of what’s actually going on. From January 2012, “Behaviour and Safety”
will be one of the four key elements on which Ofsted will make its judgements when
inspecting schools. (The other three are about the Leadership and Management of the
School, Pupils’ Attainment and Progress and the Quality of Teaching and Learning.)
Miriam Rosen, Her Majesty’s Acting Chief Inspector (HMCI), observed: “When behaviour
is poor, young people are denied the quality of education they deserve. As we develop
our inspection plans, we are determined to get the focus on this right. By testing out
unannounced monitoring visits, we will see if there is even more we can do to help
schools address behaviour problems.”
Inspectors intend to spend more time in classrooms, evaluate the ways teachers
promote good behaviour, observe pupils as they move around the school and consider
how they treat one another and whether they show respect towards others. They will
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also talk to pupils and parents to garner their views about the standards of behaviour in
schools.
Schools will be in the firing line if inspectors discover pupils behaving badly. However,
schools cannot go it alone. They will only succeed if they are supported by robust
parenting accompanied with a dollop of tough love. The riots demonstrated that this is
not happening which is why 11-year-olds (among others) were arrested for engaging in
wanton vandalism on the streets of our cities during the August 2011 riots. The African
proverb reminds us that it takes a whole village to raise a child. That we have gone
through a traumatic 2011 summer in England reminds us how spectacularly we have
failed in this task.

A Tale of Two School Governors
Abstract
This article attempts what it means to be an effective school governor. Those who wish
to become school governors in England must count the cost before doing so, given that
governance has become an increasingly profound and time-consuming business if the
work is to be done satisfactorily if not well. Because being a school governor is a
voluntary exercise, it does not stand to reason that becoming one is not a weighty
business. Time is needed to attend meetings, go on training and visit the school.
Making provision for these activities is a first step to becoming effective.
The article describes the experiences of two governors in different community,
maintained primary schools (for pupils from the age of 3 to 11). I have called them John
and Jack, not their real names, to protect them from being identified. However, before
dwelling on these two governors, I set out the roles and responsibilities of school
governors in England as required by law and interpreted by government and the Office
for Standards in Education.
I end the article by making the case for readers who wish to become school governors
to reflect seriously about what they are ready to give in terms of time, energy and social
and intellectual capital, otherwise, the exercise becomes a fruitless one.

I

Introduction and Background

School governance came onto the English educational scene in a big way with the
promulgation of the Education Act 1980. It became a legal requirement for every school
to have a governing body representative of stakeholders – such as the parents, staff,
community, the local authority and, in the case of voluntary-aided schools, religious
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bodies. Occasionally, there were compelling reasons for two schools to share a
governing body. For instance, if there were an infant school with a nursery (3- to 7-year
olds) and junior school (8- to 11-year-olds) sharing a site it was sensible for the two to
have one governing body.
Between 1980 and the present, new Education Acts removed powers from local
authorities and transferred them at one end of the spectrum to the Secretary of State of
Education and at the other to school governing bodies. The most far-reaching powers
were commandeered by the government. But school governors, nevertheless, were
given roles and responsibilities that were very serious if not substantial.
The Education (No 2) Act 1986, which took effect on 7 November of that year, built on
that of the Education Act 1980. However, it was not until the Education Reform Act,
known widely as the Baker Act – after Ken Baker, then Secretary of State, who was its
architect - received the Royal Assent on 20 November, 1988 - that school governance in
England and Wales came of age. Among other things, provision for the following was
made.
1. Grant maintained schools were created, enabling the governing bodies of
maintained schools to opt out of local authority control. The governors of grant
maintained became the employers of staff, took responsibility for the admissions of
pupils and assumed ownership of the school site and property.
2. The local authorities, which previously had responsibility for administering the
finances of the school, were required to delegate to budgets in accordance with
formulas on which schools had to be consulted before being approved by the
Secretary of State.
3. City Technology Colleges (CTCs) were introduced. These were independent state
schools – an ‘oxymoronish’ term if ever there was one.
4. The National Curriculum, accompanied by Key Stages and League Tables based on
end-of-Key-Stage results, came into being.
The next, big sea-change was when the Education (Schools) Act 1992 took effect and the
Office for Standards in Education (Ofsted) was created with the specific remit of
inspecting every school once every six years, which later reduced to once every five and
then once in every three years. The current situation is that outstanding schools will not
be inspected at all unless there are concerns and satisfactory schools will be inspected
at least once every three years. Those that receive “notices to improve” or are “in
special measures” (otherwise known as failing schools) will be inspected once termly,
unless, of course, the Secretary of State decides to close them down and open new
Academies in their stead, institutions not dissimilar to the 15 City Technology Colleges in
the country.
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II

Context

Governors of every maintained school, whatever shape or form – i.e. community,
voluntary aided, foundation or City Technology College or Academy (and, at the time of
writing) the soon-to-be born Free School – have three overarching responsibilities.
1. They provide a strategic view, focusing on where they “can add most value – that is
in helping to decide the school’s strategy for improvement so that its pupils learn
most effectively and achieve the highest standards”.
2. They act as critical friends, providing the “headteacher and staff with support, advice
and information drawing on...members’ knowledge and experience”. They are
‘critical’ in the sense that they are responsible “for monitoring and evaluating the
school’s effectiveness, asking challenging questions and pressing for improvement”.
They are ‘friends’ because they exist “to promote the interests of the school and its
pupils”.
3. Governors also must ensure good quality education in the school. In that sense,
they are accountable for their actions, “above all, to parents and the wider local
community for the school’s overall performance”. To succeed, they have the right
to require the headteacher and staff to report to them on the school’s performance.
“It is not the role of governors simply to rubber-stamp every decision of the
headteacher”.
Research on school governance appears to be under-development. However, Chris
James et al of Bath University confirmed that most governing bodies are operating
effectively but that their work is:
(i)
(ii)
(iii)

over-complicated – the task of governing is highly complex;
over-loaded – school governors are responsible for too much;
overlooked – school governing does not receive sufficient attention and
recognition.

Ofsted has high expectations of school governors and measures their effectiveness in
terms of impact on pupils’ achievements and attainments. In a report published in May
2011 based on visits they made to 14 schools in the country in November 2010, Ofsted
concluded that effective governors had the following features.
(1)

They promote positive relationships, have knowledge of what is going well and
why, monitor the school and provide good feedback.

(2)

They request and receive high-quality information.
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(3)

Governors are able to take decisions which are difficult. They support the
headteacher in dealing with inadequate staff; in extremis, they deal with the
inadequate headteacher - and, if necessary, change her/him - in the interests of
the pupils.

(4)

They promote honest, insightful self-evaluation – recognising problems and
taking steps to address them.

(5)

Governors are clear about roles and responsibilities and the difference between
governance and management.

(6)

A core of governors drives matters forward and forges good relationships
between senior leaders and others.

(7)

The governors visit the school during a normal working day to gather
information by talking to pupils, staff and parents and dipping into lessons –
operating in accordance with an agreed protocol.

(8)

School leaders and governors operate with integrity and are mutually
supportive, posing questions and challenging assumptions.

(9)

Governors bring their skills in to focus on improvement and pupil outcomes.

(10)

Time is used effectively at meetings and with well organised committees which
have clear terms of reference. Committees report back to the governing body
on the key points of their discussions and the decisions made.

(11)

The governors have a timeline of activities maintained by the clerk and linked to
the School Development Plan.

(12)

Governors use external networks and professional contacts to plug gaps in the
collective skills of the governing body.

(13)

Clear procedures are in place to capitalise on governors’ knowledge and skills.

(14)

Governors are constantly reflective on how they are doing and what they can do
to be more effective.

III

Case Study

This is a tale of two governors who serve in similar, challenging, maintained, inner-city
primary schools in London. Let’s call them John and Jack (not their real names). Both
are personable and friendly.
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John, a community governor, is the vice chair of his governing body. He has given
sterling service to the school for a score of years. In his day job, he is a senior officer
with the Financial Service Authority (FSA). The last three years have been particularly
fraught for him with the global, financial meltdown. John scarcely has time to breathe
leave alone take a sensible lunch break. Yet, he continues to be one of the most
effective governors.
He chairs the meetings of the Finance and Buildings Committee and brings his
considerable intellectual capital to bear on providing excellent financial challenge and
support to the school, securing integrity and promoting probity in the system. He
comes to meetings of the governing body and this committee, which start at 7.00 p.m.,
directly from work. He is one of three key governors who carry out the performance
review of the headteacher.
Recently, John chaired meetings of the selection panel to recruit the headteacher of his
school, following the previous one’s early retirement. This was an intensive exercise.
The process was rigorous and the outcome positive and beneficial to the pupils, their
parents and the staff.
At meetings, he is reflective and asks probing questions of the headteacher and senior
management team, such as
1.
2.
3.
4.
5.

”Why are you recommending this?”
“Why are you doing that?”
“Is there a better way of doing it?”
“Do you really need to do it at all?”
“Is there something that you are not doing at the school that you should be that will
make things better for the pupils and drive up standards?”
6. “How can you be sure that you are getting good value for money?”
Whenever possible, John visits the school during a normal working day to learn about
how it functions, so that he can make contributions to meetings of the governing body
and its committees in an informed manner. John also sets aside time to attend the
training seminars that the local authority organises for its governors and headteachers.
Jack attends meetings of the governing body intermittently, in fact just sufficiently so
that he cannot be disqualified for non-attendance. When he does attend, Jack arrives
(most often) breathlessly late and profusely apologises. He settles down to the meeting
with his mobile phone on and spends time texting friends and relatives and receiving
messages.
He is a member of a committee. However, he seldom attends any meeting of it. His
reasons appear justified. He is at work and finds it impossible to take time off.
However, it is patently obvious that he is ineffective. The chair of governors silently
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despairs but there is little that she can do. Jack is a local authority governor and
operates within the law by attending the governing body meetings or sending his
apologies (which are accepted by his fellow governors) if he can’t. Jack does not do
anything untoward to justify being disqualified. In fact, he just does not do anything for
the school that is of material substance to help move it forward.

IV

Conclusion

Why do people become governors? There are 300,000 (circa) of them in England, a
sizable number, who have the power to demonstrate to the rest of the nation how to
shape The Big Society. Many governors say that they wish to give something back to
their communities. Others think that it would be “a good thing” to put the membership
of governing bodies on their CVs to promote their careers.
Ofsted has stated that small cores of governors carry most of the responsibility for the
work of their governing bodies, making them effective (see above). They carry the load
and take responsibility for discharging the schools’ legal responsibilities.
In fact, the Ofsted list is daunting and one wonders whether the Archangel Gabriel
would pass muster were he to become a governor. Notwithstanding, the set of
requirements provides a useful template against which serving governors can judge
themselves.
A number of governors, who have been criticised by their chairs and headteachers for
not giving sufficient commitment, mumble that they do the work in a voluntary capacity
and should not be held to rigorous account. However, Justices of the Peace (who serve
as magistrates in court) are also volunteers. They commit themselves fully to the
serious work they do - gratis. Governors are no different. They are responsible for the
promotion of our young people’s life chances and building a future nation.
The bottom line is that governors must be prepared to make the contribution of the hen
to the English breakfast rather than the pig – i.e. lay a few eggs as opposed to laying
down their lives. Governors have much to offer in terms of knowledge, skills and
varying perspectives. They can bring to the work of school governance intellectual and
social capital supporting and challenging the headteachers and staff in the interests of
the children. If that potential is to be realised, commitment is necessary to create
impact on the quality of education at the schools they serve. Then only will they derive
the priceless satisfaction that follows.
John discharges his functions with panache and aplomb. Jack, on the other hand,
appears to have a totally different approach which is palpably at odds with what should
really be the norm.
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Governors split on the benefits of the Coalition’s
Educational Policies
Over 900 school governors in England were surveyed by the Times Educational
Supplement (TES) and the National Governors’ Association (NGA) in the summer of
2011. The findings provide a unique insight into the views of governors on the Coalition
government’s reforms.
In brief, they were as follows.
(1)

Altogether, 59% agreed or strongly agreed that it is very difficult to sack failing
teachers. Only 13% thought that it wasn’t.

(2)

In secondary schools, 48% said that they had altered the curriculum to take
account of the introduction of the English Baccalaureate; 23% were thinking of
doing so and 29% had no plans for it.

(3)

Another 41% disagreed or strongly disagreed that there had been a reduction of
bureaucracy in schools as a consequence of government initiatives since the
Coalition took control in May 2010; but 32% agreed stating that there had been
a noticeable fall. One chair of governors remarked that much of the paperwork
from government that crossed her desk and that of the headteacher was not
learning-related – but rather about child welfare and partnership working issues.
She added: “Most people in school leadership say they have little time to enjoy
classroom teaching as they were too busy filling in forms.”
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(4)

Over two-thirds, i.e. 68%, said that their governing bodies were seriously
considering cutting back on staff (if they had not already started doing so) in the
immediate future to deal with the financial limitations coming on the heels of
the national budgetary cuts. Only 19% said that they were unaffected.
Just over three-quarters (76%) mentioned that they were suffering detriment as
a result of reductions to local authority staff – particularly in the area of school
improvement. The overwhelming majority of governors were of the view that
while they would find it difficult to afford to buy into their School Improvement
Services they absolutely could not afford not to do so. They were the drivers to
raising standards, which was at the heart of the work that governors did.

(5)

There was a mixed response about whether converting to academies would raise
standards: 25% agreed and strongly agreed that it would and 51% disagreed. For
the remaining 24%, the jury was still out.

(6)

Schools were generally positive about the accuracy of Ofsted reports on their
schools. Altogether, 85% were of the view that inspectors’ reports gave a fair
and correct picture of their schools and 9% strongly or very strongly did not think
so.

(7)

Overall, there was a split in views about the benefits of the coalition’s
educational policies: 41% were very or cautiously optimistic of the impact of the
changes and 47% were very or cautiously negative.

In the News
I

Gove adopts Lord Bew’s proposals on Standard Assessment Tests

The Secretary of State, Michael Gove, has accepted the recommendations of Lord Paul
Bew and his working party following their review of the Key Stage 2 Standard
Assessment Tests (SATs).
The main changes to the Key Stage 2 SATs will be as follows.
(a)

The writing test will be replaced with teacher assessment of a writing
composition from 2013, which will ensure that pupils can be more creative.
School will thus be able to overcome the dangers of teaching to the test. The
teacher assessment will make up the larger part of the overall writing
judgement.
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(b)

A test of some of the essential skills in spelling, punctuation and vocabulary,
which are needed by youngsters to become fluent, confident writers, will be
introduced in 2013. It will be trialled in 2012.

(c)

From 2012, data will include a three-year rolling average, to give the nation a
rounded picture of every school’s performance.

(d)

Greater emphasis will be placed on the progress pupils make, reflected in what
will be published and the inspections of Ofsted.

(e)

Primary schools will be required to pass on to secondary schools information on
the standards of their year 6 pupils before the published SATs results to enable
their secondary colleagues to prepare better for the youngsters’ transition. This
will begin in 2013.

(f)

From 2012, the government will begin a trial to extend the testing period, so that
pupils who are absent on the day of a test – owing to illness – will have a week in
which to sit for it, rather than two days.

The terms of reference of the working party, chaired by Lord Paul Bew, a cross-bench
peer, who is professor of politics at Queen’s University in Belfast, had been as follows.
(i)

How best to ensure schools are properly accountable to pupils, parents and the
taxpayer for the achievement and progress of every child on the basis of
objective and accurate assessments.

(ii)

How best to ensure that parents have good-quality information on the progress
of their children and the success of schools.

(iii)

How to avoid, as far as possible, the risk of perverse incentives, over-rehearsal
and reduced focus on productive learning.

(iv)

How to ensure performance information is used and interpreted appropriately
within the accountability system by other agencies, increasing transparency and
preserving accountability to parents, pupils and taxpayers, while avoiding the
risk of crude and narrow judgements being made.

The headline recommendations of the Bew working party were that
 teachers should be trusted more;
 there should be a fair balance between teacher assessment and tests;
 there should be a greater emphasis on pupils’ progress; and
 more account should be taken of rolling averages for schools.
The detailed recommendations were as follows.
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(1)

The current writing tests should be replaced by teacher assessment of a writing
composition to ensure a more creative approach and avoid the pitfalls of
teaching to the test.

(2)

As part of writing, pupils should be given tests in spelling, grammar, punctuation
as well as a vocabulary test. These can easily be marked objectively.

(3)

Mathematics should continue to be externally tested.

(4)

The reading test should continue but be refined over time.

(5)

Science should continue to be teacher assessed with a sample test to monitor
national standards.

(6)

Speaking and listening should continue to be teacher assessed.

(7)

Three-year averages should be introduced to give a more rounded picture of
each school.

(8)

There should be greater account taken of pupil progress, which should be one of
the two headline-published measures alongside attainment. Any overall
judgement of a school by the government, local authorities or Ofsted should give
at least as much weighting to progress as attainment.

(9)

Schools that work hard to accelerate the progress of those who start with low
prior attainment should be recognised. This will help stop them from focusing on
children on the level 3/level 4 borderline.

(10)

New progress and attainment measures should be introduced for pupils who
have completed all of years 5 and 6 in a school to recognise that it (the school)
should not be held wholly responsible for the performance of pupils who have
just joined them.

(11)

Primary schools should engage in more detailed reporting to the secondary
schools so year 7 teachers know right from the outset pupils’ attainments and
the areas where extra work is needed.

(12)

Pupils who are ill on the day of a test should have a week to sit it, rather than
two days.

II

Key Stage 2 SATs results in 2011 – a curate’s egg: good in parts

In early August 2011, the government published the SATs results of pupils in year 6 for
the academic year 2011/12. Over the last three years the results were as follows:
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Subjects

2009
Level 4+
80%

Level 5
33%

2011
Level 4+
81%

Level 5
29%

Reading

83%

50%

84%

42%

Writing

20%

71%

21%

75%

20%

Mathematics 79%

35%

79%

34%

80%

35%

English and
72%
Mathematics

20%

73%

23%

74%

21%

English

Level 5
29%

2010
Level 4+
80%

86%

47%

68%

There was an increase of
(i)
(ii)
(iii)
(iv)

1% on the number of pupils attaining level 4 and above in English;
1% in the number of pupils attaining level 4 and above in reading and 4% in
writing;
1% in the number of pupils attaining level 4 and above and 1% in level 5 in
mathematics; and
1% in those attaining level 4 and above in English and mathematics overall.

However, there was a fall of
(i)
(ii)
(iii)

4% in the number of pupils attaining level 5 in English;
8% in the number of pupils attaining level 5 and above in reading; and
1% in the number of pupils attaining level 5 in writing.

Altogether, 554,000, pupils who were 11 years old in the last academic year took the
tests in May 2011.

III

Teacher Training

Altogether, 1,000 expressed an interest in becoming training schools. Of these, around
300 applied to the Department for Education (DfE) to secure the elite teaching-school
status. A third of them was successful. Another 150 primary, secondary, nursery and
special schools will gain teaching school status by April 2012. The new teacher training
model will go live from September 2011.
Eventually, there will be 500 such schools in the country working in collaboration with
the universities under the aegis of the Training and Development Agency (TDA) in initial
teacher training. These schools will also run professional development for experienced
staff.
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The plan is that the chosen schools – all of whom will have an outstanding rating with
Ofsted - will ally themselves with others and act as local hubs for developing teachers.
We have yet to learn about how the government will act on two key issues.
First is funding. Each teaching school will receive £60,000 basic funding in the academic
year 2011/12 followed by £50,000 in 2012/13 and £40,000 each subsequent year to
promote Initial Teacher Training (ITT).
Is this going to be enough, given the other
responsibilities and initiatives coming down the line – such as a new curriculum,
teaching standards (see below) and the implementation of a different model of SATs
(see above)?
Second, while only outstanding schools will be selected to promote initial and inservice
teacher training in their areas, what will happen if they cease to be outstanding because
(perhaps) of a change of headteachers, an exodus of staff or an influx of refugees and
asylum seekers resulting in a fall of standards?
On a tangential issue, the government will be making it easier for schools to employ
overseas teachers under plans announced in May 2011. Michael Gove informed the
House of Commons that he intended to relax the regulations that force teachers from
outside the European Union (EU) to teach in this country without having to go through
further training.
Research on international qualifications shows that the US, Canada, Australia and New
Zealand have teacher training systems that are at least equivalent to (if not better than)
that of the United Kingdom.
The DfE will be consulting shortly on how to give foreign teachers automatic leave to
teach in English schools. In the first instance, teachers from the Commonwealth
countries such as Canada, New Zealand and Australia will be allowed to teach in the UK.
Gove hopes to extend similar freedoms to those in South Africa, Jamaica and Singapore.
Overseas teachers will, of course, have to meet UK Border Agency immigration criteria
to enter the country.

IV

Working Party on Review of Teacher Standards’ Interim Report

The Secretary of State, Gove, has accepted the recommendations of the national
working party reviewing teacher-standards, following its presentation of an interim
report on 14 July 2011. A single set of standards will replace the existing qualified
teacher status (QTS) and core standards. The new standards will come into force on 1
September 2012.
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The group, chaired by Sally Coates, the Headteacher of Burlington Danes School in
Hammersmith and Fulham, was commissioned to review professional standards and
determine new ones that could be clearly understood and support teachers in their own
professional development and performance management.
Under the proposed standards, teachers will be required to
(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)

set high expectations which inspire, motivate and challenge pupils;
promote good progress and outcomes by pupils;
demonstrate good subject and curricular knowledge;
plan and teach well-structured lessons;
adopt teaching to respond to the strengths and needs of all pupils;
make accurate and productive use of assessment;
manage pupils’ behaviour effectively to ensure a good and safe learning
environment; and
fulfil wider professional responsibilities.

In addition, teachers are expected to demonstrate consistently high standards of
personal and professional conduct in the manner in which they discharge their
professional responsibilities and live their personal lives. They will be required to
(i)

uphold public trust in the profession and maintain high standards of ethics and
behaviour within and outside school;

(ii)

have proper and professional regard for the ethos, polices and practices of the
schools in which they teach, and maintain high standards in their own
attendance and punctuality; and

(iii)

have an understanding of, and always act within, the statutory frameworks
which set out their professional duties and responsibilities.

The working party is now looking at the post-threshold, excellent teachers and advanced
skills teachers standards and has invited interested parties to submit evidence. (See
http://www.education.gov.uk/schools/teachingandlearning/reviewofstandards/a00192529/callfor-evidence-on-higher-standards)

V

Threshold on persistent absence to be lowered

The government has lowered the threshold in defining persistence absence. Previously,
a pupil-absence rate of 20% was defined as being persistent. This has been lowered to
15%. The latest figures show that 184,000 pupils missed at least 20% of their lessons
and 430,000 - 15%, the equivalent of a month off in a school year. Over time, ministers
are keen to lower the threshold even more, though, according to the press release, they
recognise that pupils could reach this level through minor and major illnesses.
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There is a serious link between poor attendance and low attainment. The reverse is also
true.
(i)

Of pupils who miss more than 50% of school, only 3% manage to achieve five or
more A* to C GCSEs including English and mathematics.

(ii)

Of pupils who miss between 10% and 20% of school, 35% manage to achieve at
least five A* to Cs including English and mathematics.

(iii)

Of pupils who miss less than 5% of school, 73% achieve at least five A* to Cs
including English and mathematics.

The numbers of absences – 20% and 15% - of pupils broken down by the primary,
secondary and special schools sectors are as follows.
Sectors
Primary
Secondary
Special
All schools

Absences – 20% or more
1.4%
4.4%
10.5%
2.9%

Absences: from 15% to 20%
4.4%
9.2%
17.1%
6.8%

Government
reviews
teacher
appraisal
arrangements to improve the quality of educational
provision
(1)

Introduction

On 24 May 2011, the government published new regulations which will make it faster
and easier for governing bodies to dismiss incapable staff. (See
http://www.education.gov.uk/inthenews/inthenews/a0077469/schools-to-get-morepower-to-manage-teachers) The deadline for responses was 18 August 2011.
These regulations will take effect in September 2012. The timeline suggests that in the
most protracted scenario, it will take 20 weeks (about five months) to dismiss a failing
teacher.
The present system for teachers’ performance management set out in the Education
(School Teacher Performance)(England) Regulations 2006 are detailed and prescriptive.
The government thinks that it is complex and cumbersome and fails to respect the
professionalism of school staff making it harder for governors to manage “vital
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processes, such as how staff are trained and rewarded”. The School Staffing Regulations
(2009) require governing bodies to have capability procedures for dealing with failing
teachers. These systems were developed separately and spawned complexity and
duplication.
To reduce bureaucracy, ministers are proposing changes that will make it easier for
schools to manage poorly performing teachers and headteachers more effectively. If
the proposals are implemented they will
(i)

herald simpler performance management regulations, which will set out a few
basic requirements, remove restrictions (including the “three-hour observation
rule”) and leave other decisions to schools;

(ii)

introduce an optional new model policy for schools so that they may deal with
both, performance and capability/disciplinary issues together;

(iii)

allow poorly performing teachers to be removed in 20 weeks, a process that
takes more than a year at the moment; and

(iv)

clarify that staff illness need not bring the process for dealing with inadequacy to
a halt.

At the time of writing (i.e. August 2011) the government announced that the new
regulations for performance management would be published in September 2011 and
will take effect from September 2012.

(2)

What will stay?

A number of aspects of the performance management arrangements for teachers will
be retained.
(i)

Governing bodies will still have to have written policies for their schools on the
subject.

(ii)

Within the policies, links between performance on the one hand and pay and
professional development will be kept.

(iii)

The process must continue to contribute to pupil progress and school
development.

(iv)

Each performance review must be followed by a written assessment of the key
objectives set including how well these are met.
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(v)

The governing body must ensure that it takes external advice when carrying out
the performance review of the headteacher.

(3)

So what are the changes?

The government is going to take a hands-off approach to a number of areas.
promised not to interfere in the following areas:

It has

(i)

the processes involved in establishing a school’s performance management
policy (except that it, i.e. the government, is proposing a model one);

(ii)

who the school appoints to review performance and how those appointments
should be made;

(iii)

the detail of what should be covered in meetings, what should be recorded and
how;

(iv)

the arrangements for classroom observations - for instance, the rule restricting
observations to three hours annually will fall;

(v)

the arrangements for in-year monitoring;

(vi)

the process and timescales that will be applied at each stage of review;

(vii)

the arrangements the school makes for appeals;

(viii)

the arrangements for the use and retention of written assessments of teachers’
and the headteacher’s performances;

(ix)

how the school ensures quality in the process and standardises outcomes; and

(x)

the arrangements for reporting to the governing body.

The two activities – i.e. performance management and dealing with incapability - were
developed separately and at different times. This has led to confusion and duplication
and takes considerable time. While dealing with incompetence speedily can lead to
unfairness, protraction in confronting poorly performing staff members is detrimental to
the pupils. A fine balance must be struck.
The new regulations will meld performance management and capability procedures into
a single non-statutory model policy. A copy of this, on which the DfE consulted over the
summer of 2011, is attached at Appendix 1.
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Where a teacher has been dismissed for poor performance, her/his former employers
will be required to provide an honest reference that reflects what happened. Employers
who fail to do so and mislead the receiving school will be liable to legal proceedings.
Headteachers, governors and local authorities considering applications for teaching
posts must do all they can to assess the suitability of applicants, which includes making
sure that they take up references and observe trial lessons as part of an extended
interview process.
The regulations will require employers and former employers to provide copies of
teachers’ previous appraisal statements to potential employers when asked by them to
do so in support of applications to posts. These documents will supplement the
references and prevent teachers and employers from subverting the promotion of
excellence through recycling incompetent teachers.
A flow-chart to assist leadership teams to work through the new procedures to dismiss
underperforming teachers is attached at Appendix 2.

Appendix 1

Model Policy for Appraising and Managing Teacher
Performance
The Governing Body of….School adopted this policy on…………..
It will review it in (insert date or number of years)

(1)

PURPOSE

This policy sets out the framework for a clear and consistent assessment of the overall
performance of teachers, including the headteacher, and for supporting their
development within the context of the school’s improvement plan, and the standards
expected of teachers. It also sets out the arrangements that will apply when teachers
fall below the levels of competence or conduct that are expected of them.
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(2)

APPLICATION OF THE POLICY

The policy applies to the headteacher and to all qualified teachers employed by the
school or local authority, except those on contracts of less than one term and those
undergoing induction i.e. newly qualified teachers.
The policy also applies to … (insert any other staff, if appropriate, or delete).

(3)

The Appraisal Cycle

The appraisal cycle will run on an annual basis from …. to ... (insert dates: setting out any
differences that exist for different categories of staff).
Teachers who are employed on a fixed term contract of less than one year will have their
performance managed in accordance with the principles underpinning this policy. The length of
the cycle will be determined by the duration of their contract.

(4)

Appointment of Appraisers for the Headteacher

The headteacher will be appraised by the Governing Body, supported by an external adviser.

(5)

The Appointment of Appraisers for the Teachers

The headteacher will appoint appraisers for other teachers.

(6)

Objective Setting

The objectives set for each appraisee, will be Specific, Measurable, Achievable, Realistic and
Time-bound. The appraiser and appraisee will seek to agree the objectives but if that is not
possible, the appraiser will determine the objectives.
The objectives agreed with each appraisee will contribute to the school’s plans for school
improvement and improving pupil progress. This will be ensured by ... (for example – quality
assuring all objectives against the school improvement plan.)

(7)

Reviewing Performance

(a)

Observation

The number and type of classroom observations will depend on the individual
circumstances of the appraisee and the overall needs of the school. In addition to
formal observations, headteachers or other leaders may “drop in” in order to evaluate
the standards of teaching and learning and to check that high standards of professional
performance are established and maintained.
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Appraisees who have responsibilities outside the classroom should also expect to have
their performance of those responsibilities observed and assessed.
(b)

Feedback

Appraisees will receive feedback on their performance throughout the year and as soon
as practicable after any observation. (Schools to indicate any particular points in the year
when this might happen – e.g. linked to assessments of pupil results or department
reviews).
(c)

Appraisal

At the end of the cycle, each appraisee's performance will be formally assessed.
This appraisal is the end point to the formal process but performance and development
priorities will be considered and addressed on a continual basis throughout the year in a
series of informal meetings which will take place (e.g. once a term).
The appraisee will receive – and have the opportunity to comment on - a written
appraisal report. The appraisal report will include:
(i)
(ii)

details of the appraisee’s objectives;
an assessment of the appraisee’s performance against her/his objectives for the
relevant period and the relevant standards expected of teachers, having regard
to the job description/role in the school;

(iii)
(iv)

a determination of the teacher’s training and development needs and the
actions that will be taken to address them;
a recommendation on pay where relevant (e.g. for those eligible for pay
progression).
(schools to say here what else, if anything, their appraisal reports will include).

(d)

Training and Support

The school wishes to encourage a culture in which all teachers expect to undertake a
programme of continuing professional development that is linked to school
improvement priorities and to their own individual ongoing professional development
priorities and needs.
(e)

Assessment and Monitoring

At any point during the appraisal cycle, evidence may emerge (either through the
appraisal arrangements or otherwise), about any aspects of the appraisee’s
performance or conduct which give rise to concern.
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In the most severe cases where the concerns over conduct or performance are such as
to question the appraisee’s overall satisfactory execution of his/her duties, the school
will move straight to a disciplinary meeting. (See section below.)
In other cases, the appraiser will meet the appraisee to:
(i)
(ii)
(iii)
(iv)
(v)

give clear feedback to the appraisee about the nature and seriousness of the
concerns;
give the appraisee the opportunity to comment and discuss the concerns;
agree any support (e.g. coaching, mentoring, structured observations), that will
be provided to help address those specific concerns;
make clear how, and by whom, progress will be monitored and when it will be
reviewed; and
explain the implications and process if no – or insufficient – improvement is
made.

An appropriate monitoring period will be agreed which reflects individual
circumstances, allows time for improvement and reflects the seriousness of the
concerns. The period of monitoring may be extended depending on progress.
If no or little improvement has been made after the monitoring period, or if the
improvement still needed is great, the appraisee will be notified in writing and invited to
a formal disciplinary meeting. At least five (or insert alternative) working days’ notice
will be given. The notification will contain sufficient information about the concerns and
their possible consequences to enable the member of staff to prepare to answer the
case at a disciplinary meeting. It will also contain copies of any written evidence,
including any witness statements, the details of the time and place of the meeting and
will advise the member of staff of her/his right to be accompanied.

(8)

Disciplinary Meeting

The disciplinary meeting is intended to establish the facts. It allows the member of staff
to respond to concerns about her/his performance or conduct and to make any
representations she/he desires. She/he may be accompanied by a companion who may
be a colleague, a trade union official, or a trade union representative who has been
certified by the union as being competent – but not a solicitor.
The disciplinary meeting may provide new information or a different context to
evidence collected. If it becomes clear that further investigation is needed, the
interview will be adjourned to allow this to happen. In other cases, the school will
consider the following options.
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(i)

Continued support
This may be appropriate where concerns about a teacher’s performance or
conduct remain, but there is a reasonable prospect of improvement with
continued support.

(ii)

An oral or written warning
This will be given where there is serious concern about the standard of
performance or conduct.

(iii)

A final written warning

This will be appropriate in cases of particularly serious concern.
(iv)

A dismissal decision – or where the person chairing the meeting does not have
the delegated power to decide – a recommendation to the headteacher or
governing body that the member of staff should be dismissed or required not to
work at the school.1

This will be appropriate only in the most serious cases.
During any meeting which could lead to a formal warning being issued, the headteacher
or manager will:
(i)
(ii)

(iii)
(iv)
(v)

identify the professional shortcomings, for example which of the standards
expected of teachers are not being met or what conduct is unacceptable;
give clear guidance on the improved standard of performance or change in
conduct needed to ensure the member of staff can be removed from formal
disciplinary procedures;
where the shortcomings are related to performance, explain any support that
will be available to help the member of staff improve performance;
set out the timetable for improvement and explain how performance or conduct
will be monitored; and
make clearly understood the consequences of failure to improve within the set
period – for example that it might lead to dismissal.

Notes will be taken of formal meetings and a copy sent to the member of staff. Where a
warning is issued, the member of staff will be informed in writing and given information
1

In Foundation Schools, Voluntary Aided Schools and Foundation Special Schools, the governing
body is the employer but the power to dismiss can be delegated to the headteacher, to one or more
governors, or to one or more governors acting with the headteacher. In Community, Voluntary
Controlled, Community Special, and Maintained Nursery schools, the power to determine that the
member of staff should no longer work at the school can be delegated in the same way as above but
it is the local authority (as the employer) that actually dismisses staff (or – for those who work in
more than one school – requires them to cease to work at the schools).
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about the handling of the assessment and monitoring stage and the procedure and time
limits for appealing against the warning.

(9)

Assessment and Monitoring following a Disciplinary Meeting

An assessment and monitoring stage will follow the disciplinary meeting. The length of
this stage will depend on the circumstances of the individual case but in straightforward
cases will last for (insert time period – e.g. a minimum of four weeks. It is for the school
to determine the set period. It should be reasonable, but not excessively long, and should
provide the opportunity for an improvement to take place). Formal monitoring,
evaluation, guidance and support will continue during this stage.
At the end of that period, if the necessary improvement has not been made, the
member of staff will be invited to a further disciplinary meeting.

(10)

Further Disciplinary Meeting

The conduct of any further disciplinary meeting, including the arrangements for
notification and for the member of staff to be accompanied by a colleague or trade
union official or representative will mirror those set out above for disciplinary meetings.
Following the meeting, if acceptable progress has not been made, the school will issue a
final written warning or – in severe cases – make a decision or a recommendation to the
Governing Body that the member of staff should be dismissed or required to cease
working at the school. (See below.)
The final written warning will mirror any previous warnings that have been issued and
will make clear that failure to achieve an acceptable standard of performance or
conduct (within the set timescale), may result in dismissal. As before, notes will be
taken of formal meetings and a copy sent to the member of staff. Where a final warning
is issued, the member of staff will be informed in writing and given information about
the handling of the assessment and monitoring stage and the procedure and time limits
for appealing against the final warning.
If performance or conduct remain unsatisfactory a decision, or recommendation to the
Governing Body, will be made that the member of staff should be dismissed or required
to cease working at the school (see below).

(11)

Decision to Dismiss

Either: The power to dismiss staff in this school rests with the governing body.
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Or:

The power to dismiss staff in this school has been delegated to the
headteacher/to one or more governors/to one or more governors acting with the
headteacher. (Delete as appropriate.)

(N.B. the two options above are available only to Foundation Schools, Voluntary Aided
Schools and Foundation Special Schools.)
Or:

The power to decide that members of staff should no longer work at this school
rests with the governing body.

Or:

The power to decide that members of staff should no longer work at this school
has been delegated to the headteacher/to one or more governors/to one or more
governors acting with the headteacher. (Delete as appropriate.)

(N.B. These two options are available only to Community, Voluntary Controlled,
Community Special, and Maintained Nursery schools)

(12)

Dismissal

Either: Once the decision to dismiss has been taken, the governing body (or insert
details of person or people to whom the power to dismiss has been delegated)
will dismiss the member of staff – with or without notice, as appropriate –
(Voluntary Aided, Foundation and Foundation Special schools only).
Or:

Once the governing body (or insert details of person or people to whom the
power has been delegated) has decided that the member of staff should no
longer work at the school, it will notify the Local Authority of its decision and the
reasons for it. Where the member of staff works solely at this school, the Local
Authority must dismiss her/him within fourteen days of the date of the
notification. Where the member of staff works in more than one school, the local
authority must require her/him to cease to work at this school. (Community,
Voluntary Controlled, Community Special and Maintained Nursery Schools only)

(13)

Appeal

If a member of staff feels that a decision to dismiss her/him – or other disciplinary
action taken against her/him – is wrong or unjust, she/he may appeal against the
decision. Appeals will be heard without unreasonable delay and, where possible, at an
agreed time and place. The same arrangements for notification and to be accompanied
by a colleague or union official or representative will apply as apply to disciplinary
meetings and, as with other formal meetings, notes will be taken and a copy sent to the
member of staff.
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The appeal will be dealt with impartially and, wherever possible, by a manager who has
not previously been involved in the case.
The member of staff will be informed in writing of the results of the appeal hearing as
soon as possible.

(14)

Post-Dismissal

The school will refer to the General Teaching Council for England (GTCE) any teacher it
dismisses for misconduct or incompetence – or who it may have so dismissed if the
teacher had not resigned first. Once the GTCE has been abolished, the school will
consider whether or not to refer to the Secretary of State for Education any teacher it
dismisses for serious misconduct and any teacher it may have so dismissed if the
teacher had not resigned first.

(15)

General Principles Underlying this Policy

(i)

Advisory, Conciliation and Arbitration Service (ACAS) Code Of Practice on
Disciplinary and Grievance Procedures

The conduct of the disciplinary stages will be undertaken in accordance with the
provisions of the ACAS Code of Practice.
(ii)

Consistency of Treatment and Fairness

The Governing Body is committed to ensuring consistency of treatment and fairness and
will abide by all relevant equality legislation.
(iii)

Sickness

If long term sickness absence appears to have been triggered by the commencement of
monitoring or a formal disciplinary procedure, the case will be referred immediately to
the Occupational Health Service to assess the member of staff’s health and fitness for
continued employment and the appropriateness or otherwise of continuing with
monitoring or formal procedures. Sickness absence should not automatically mean that
monitoring or formal procedures cannot continue.
(iv)

Grievances

Where a member of staff raises a grievance during a disciplinary process the disciplinary
process may be temporarily suspended in order to deal with the grievance. Where the
grievance and disciplinary cases are related it may be appropriate to deal with both
issues concurrently.
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(v)

Confidentiality

The appraisal and disciplinary process will be treated with confidentiality. However, the
desire for confidentiality does not override the need for the headteacher and governing
body to quality-assure the operation and effectiveness of the appraisal system. The
Headteacher or appropriate colleague might, for example, review all teachers’ objectives
and written records personally – to check consistency of approach and expectation
between different appraisers.
The school will – on request – make the teacher’s two most recent written appraisal
reports available to any other schools to which the teacher concerned applies for work.
(vi)

Monitoring and Evaluation

The governing body and headteacher will monitor the operation and effectiveness of
the school’s appraisal arrangements.
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Appendix 2
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Legal Update
School Admissions arrangements subject to further changes
(1)

Introduction

On 27 May 2011, the government published its new draft Admissions Code of Practice
(http://www.education.gov.uk/consultations/index.cfm?action=consultationDetails&co
nsultationId=1744&external=no&menu=1) on which it consulted. Respondents were
given the deadline of 19 August 2011 to submit their views. If everything runs according
to plan, the new Admissions Code will take effect from 1 September 2013.
The publication of the draft Code coincides with changes that are being made through
primary legislation via the Education Bill to certain fundamental reforms in school
admissions, which are set out in brief below.

(2)

The Education Bill

(a)

The Schools Adjudicator

The powers of the new Chief Schools Adjudicator, Dr Elizabeth Passmore (the succesoor
of Dr Ian Craig) to consider objections to the admissions arrangements for maintained
schools, will be extended to Academies and Free Schools.
While she will also be able to arbitrate on specific objections and use her discretion to
examine other aspects of admissions arrangements, her power to impose changes on
admissions authorities’ criteria2 unilaterally will be removed. The legal responsibility
will remain with the admissions authority to bring its arrangements in line with
mandatory requirements in order to comply with the Chief Adjudicator’s determination.
(b)

Local Authorities

To ease the burdens of local authorities, Admissions Forums will cease to exist. The
government is of the view that these bodies impose administrative burdens on local
authorities when they are being slimmed down because of the current economic
climate.
In addition, local authorities will no more be required to report annually to the Chief
Schools Adjudicator on how fair access is working in their areas, though they will
2

The admissions authorities for community and voluntary controlled schools are local authorities,
for voluntary aided and foundation schools – the governing bodies, and for academies – the
academies trusts
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produce annual reports on admissions to apprise parents and communities of vital
information. These reports will have to include a description of the support given to
looked-after children and those with SENs, how well the Fair Access Protocols are
operating and other relevant matters.
(c)

Changes to the Published Admissions Number (PAN)

Every school must have a published admissions number (PAN) for each age group in
which pupils are admitted. Currently, there are restrictions on admitting above the
PAN and changing the PAN. The Education Bill is proposing that schools that are
popular with parents should be free to increase their PANs. When the Bill becomes an
Act, schools will no longer have to get the approval of their local authorities if they want
to admit pupils in-year above the PANs. Notwithstanding, any school that increases its
PAN will have to notify the local authority and make a reference to it on its website
(where it has one). Those wishing to object to this move may do so to the Adjudicator.
The consultation invites the views of the public on what aspects the Adjudicator should
consider when objections to the increase are made.

(3)

The new draft Admissions Code of Practice

The 126-page Admissions Code of Practice is being slimmed down to fewer than 30
pages. The key changes that are proposed will have a number of elements.
(a)

In-year admissions arrangements

There is an increasing number of parents facing delays in getting their children admitted
to school during a normal academic year. Accordingly, while local authorities will still
have to publish a composite prospectus and (have) a statutory duty to provide
information to parents on schools and admissions in their area, parents will apply
directly to schools for places. They will have the right of appeal against decisions not to
offer places. There is anecdotal evidence that many parents face huge delays in
securing places for their children when they move to an area in the course of a normal
academic year. The down-side of going back to the future is that it will be difficult for
local authorities to police the system to ensure fair access.
(b)

Random Allocations

The present Admissions Code allows random allocation – e.g. by lottery – as a permitted
oversubscription criterion. It is often used as a tie-breaker between two applications of
equal merit. The draft Code is proposing that random allocations should not be used as
the main route for awarding school places across the entire local authority but that
individual schools may do so.
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(c)

Infant class size exceptions

There is a statutory limit of 30 places on the size of an infant class, albeit there are
current exceptions. For instance, this can be breached if the local authority admits a
pupil with a statement of SENs. The draft Code is proposing two new categories to the
exceptions list: twins and other multiple births and the children of parents serving in the
armed forces.
(d)

Consultation on Admissions Criteria

The present Code specifies that an admissions authority must consult annually if there
are changes to the admissions criteria. However, where there are no changes, it must
consult once every three years. The draft Code proposes that consultation (where there
are no changes) be undertaken once every seven years to reduce the burden on schools
and local authorities.
(e)

Priority admissions for those attracting the Pupil Premium

Local authorities and voluntary aided and foundation schools may give priority of
admission to the most vulnerable groups attracting the Pupil Premium. The government
wishes to extend this facility to Academies and Free Schools. This, of course, will not
compel the Trusts and Governing Bodies of these schools to do so: merely give them an
enabling power.
(f)

Children of school staff

At present, priority may be given to the children of staff members where there is a skills
shortage (among the staff). The government is of the view that schools are losing out to
potentially valuable staff in being unable to recruit them because they (the staff
members) are unable to secure places for their children at the schools at which they
could otherwise work. The draft Code proposes the introduction of an enabling
criterion for the admissions authority to give priority to the children of all staff
members, provided that it defines “staff”. Teachers, administrative and support staff
immediately spring to mind. The admissions authority could also include catering and
cleaning staff too.
(g)

Objections to the Chief Schools Adjudicator

Two changes are proposed in the arrangements for objecting to the Chief Schools
Adjudicator.
(1)

In the present system, objections to her are made by 31 July 2011. Later
referrals may be considered at her discretion. To enable more time for
admissions authorities to respond, the draft Code proposes that the deadline be
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brought forward to 30 June, so as to avoid dragging governors, headteachers and
LA staff back from their August holidays to respond.
(2)

Secondly, there will be no limit to the number of people and bodies who may
object to the Chief Schools Adjudicator about the admissions arrangements of
state funded schools. The present arrangements restrict it to groups such as
admissions authorities (including LAs), Admissions Forums and parents who live
in the area.

(4)

Commentary

The Admissions Code of Practice appears to be the subject of constant change because,
it appears, parental choice of schools is at the heart of the policies of all three major
parties. In their attempts to get the Code right, they have succeeded in confusing all
(including parents).
Notwithstanding, it is worth commending the government for attempting to streamline
admissions. The current Admissions Code is 127 pages long and the revised draft only
29. Accordingly, it will be easier for users to navigate. But there is always a danger that
in aiming to streamline and simplify the arrangements equity becomes a casualty.
Looking at the draft Code, I am reminded of the story of the person who was keen to cut
off one of the hands of the psychologist because of his signaling repeatedly: “On the one
hand….. but then on the other…..” when he engaged in a discussion of the merits of a
system.
(a)

Bureaucracy and Fairness

For starters, it is welcome that the government is keen to ease the bureaucratic burden
on local authorities by
(i)
(ii)
(iii)

abolishing Admissions Forums,
transferring the administration of in-year admissions to the headteachers of
schools and
ceasing to require them to report annually to the Chief Schools Adjudicator on
how fair access is working in their areas.

However, there is a downside to the abolition of Admissions Forums. While they do not
only have the task of overseeing the admission arrangements, they are responsible for
deciding on opening and closing schools in their areas. This latter function will now
revert to the Secretary of State who is keen to increase the number of Academies and
Free Schools. This will make planning for places a nightmare for local authorities.
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Giving back to headteachers powers to admit pupils into their schools in-year is
welcome because children and their parents suffer detriment waiting to be allocated
places when they move home and/or countries. But here, again, the intention of the
former government to authorise local authorities to take on this function was to ensure
that headteachers were not manipulating the system so that they had the pupils who
were the brightest, most capable and hardworking and parents with immense social and
financial capital. Will fairness now suffer?
The government will most certainly receive support in reducing the burden on
admission authorities who have not changed their criteria to consult on them once
every seven (instead of three) years.
(b)

The numbers game

That popular schools will be allowed to expand with greater ease will increase parental
choice. However, it could well be to the detriment of other schools, who are making
strenuous efforts to improve but finding it difficult to change public perceptions.
Additionally, planning for schools places, already very difficult because of the latitude
given to all and sundry to set up Free Schools, will become even more daunting for local
authorities.
The intention to permit infant classes to admit twins, multiple births and the children of
parents serving in our armed forces beyond the 30 limit are to be welcome. There is
evidence that the restrictions have caused grief to families with twins and triplets when
single vacancies arise in infant classes.
(c)

Admissions Criteria

Admission authorities may set their criteria provided that they are objective and seen to
be fair. That the draft Code is proposing that children who attract the Pupil Premium be
given priority places is an enabling provision. It will not stand to reason that there will
be a stampede among schools governing bodies, especially Academies, Free Schools,
foundation and voluntary aided schools, to opt for this.
They are likely to view the provision to give priority of admission to staff differently.
From my experience, I wholly agree with the government in its assertion that many
schools have lost good staff because they have been unable to admit their children to
the schools at which they work making parenting arrangements extremely difficult.
The schools will need to resolve who should be classified as school staff. It is my view
that only permanent staff members and those who are on the school payroll should be.
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Consultation on a national funding formula for school begins
The government is proposing to leave the present system of school funding as it is for
2012/13. However, it launched consultations on a new funding formula to take effect
from 1 April 2014. The consultation document is at
http://www.education.gov.uk/consultations/index.cfm?action=consultationDetails&consultatio
nId=1765&external=no&menu=1 The deadline for responses is 11 October 2011.
In brief, the new national formula will include:

(a)
(b)
(c)
(d)

a basic amount per pupil;
additional per pupil funding for deprivation;
additional funding to protect small schools; and
an adjustment for areas with higher labour costs.

The government has also invited comments on proposals to provide extra funding for
pupils who have English as an additional language.
It will then be left to the LA and its Schools Forum to agree a formula to distribute
funding locally among schools to meet priorities and needs. The formula will also be
used to calculate the budgets of Academies – who will be represented on the Schools
Forum - in the area.
There are two aspects for calculating the educational funding:
(i)
(ii)

a school level formula which is essentially pupil driven and age-weighted; and
a local authority level formula based on the pupils in its schools.

Under the first, the government will calculate a notional budget for each school using a
national formula and then make the allocation to the local authority. In the case of the
second, the government will calculate a budget for the local area based on the pupils
educated within the area. The plans are to restrict the number of additional local
factors that can be used with a view to making the system simple and transparent.
The document describes proposals to change the way the budgets of Academies are
calculated. They will continue to be funded at the same level as locally maintained
schools. The Young People’s Learning Agency (YPLA) uses the information that local
authorities provide to the DfE about their budgets to calculate what Academies receive.
The YPLA replicates the local formula and tops up with additional funding for central
services – called the Local Authority Central Spend Equivalent Grant (LACSEG). The YPLA
is to be replaced by the Education Funding Agency (EFA) on 1 April 2012.
From September 2011, the first Free Schools will be funded according to a formula
based on the average levels of their local authority funding.
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Local authorities will be responsible for funding high needs pupils – i.e. those with
special needs and in alternative provision – like the Pupil Referral Units (PRUs) and in
hospitals. The government will provide LAs with this funding based on a formula on
which it will consult.
Local authorities will also be responsible for funding the providers of early education
and child care for the three- and four-year-olds in the maintained, private, voluntary
and independent sectors based on a single funding formula. The government will
consult on this formula and aim to “nationalise” it.
So there you have it: funding will be in three blocks - Schools, High Needs Pupils and the
Early Years.
Except that there will be a fourth for non-delegated items within the Schools Budgets.
This is described as the funding will receive from the Department of Communities and
Local Government (DCLG) and will be kept by the LAs for all the schools in the areas,
including the Academies so that they (the LAs) can provide services such as home-toschool transport.
LAs will be permitted to move resources within the blocks to manage local pressures –
subject, of course, to the consent of their Schools Forums.
The funding of the Pupil Premium will remain separate from the formula till the end of
this coalition’s life – i.e. 2015 – albeit, the government is consulting on how to distribute
this sum from 2012-13 and extending the criteria for eligibility. The plans are to
increase the amount available per pupil.
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Glossary of terms used in this issue
ACAS
CTCs
DCLG
DfE
EFA
EIA
EU
FSA
HMCI
ITT
LAs
NEETs
Ofsted
PAN
PRUs
QTS
SATS
SENs
TDA
YPLA

Advisory, Conciliation and Arbitration Service
City Technology Colleges
Department of Communities and Local Government
Department for Education
Education Funding Agency
Education and Inspection Act 2006
European Union
Financial Services Authority
Her Majesty’s Chief Inspector
Initial Teacher Training
Local authorities
Not in education, employment and training
Office for Standards in Education
Published Admissions Number
Pupil Referral Units
qualified teacher status
Standard Assessment Tests
Special Educational Needs
Training and Development Agency
Young People’s Learning Agency
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